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Dear Commissioner: 

I, Gary R. DelDuca, declare that: 

1. I hold a degree of B.S. in Mechanical Engineering From Rochester Institute of 
Technology in Rochester, New York that was obtained in 1980. 

2. From 1980-1995, I worked as a developmental and senior engineer for Mobil 
Chemical Company, Plastics Division. As a developmental engineer, I worked in process and 
product development in the area of foam products. As a senior engineer, some of my 
responsibilities included designing specialized machinery that included machinery directed to 
stacking trays for meat processes. Mobil Chemical Company, Plastics Division was purchased 
by Tenneco Inc. in 1995. From 1995 to the present, I have been a Technical Manager for 
Tenneco Packaging Inc. in the area of modified atmosphere packaging (MAP) for meats. My 
responsibilities have included designing, developing, and implementing such modified 
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atmosphere packaging for meat and processes using the same. In 1999, Tenneco Packaging Inc. 
was renamed Pactiv Corporation. 

3. I am aware of the Office Action dated February 24, 2006 and have read the 
portion of the Office Action discussing the phrase "turns brown in a natural time period." This 
phrase is used in independent claims 38, 76, 119 and 138 and disclosed in the patent application 
at, for example, page 11, line 29 - page 12, line 15. 

4. The phrase "turns brown in a natural time period" is a phrase that is used and 
understood by those skilled in the art. This phrase has been used in correspondence related to 
meat-packaging systems between retailers and myself Specifically, this phrase has been used by 
those skilled in the art in the context of the color of the meat pigment. It is important to retailers 
and food packers that the color of the meat pigment not be fixed and turns brown in a natural 
time period. 

5. One example of this phrase being used in the published literature is shown in 
Exhibit A (Principles and Applications of Modified Atmosphere Packaging of Food). On page 
283, the literature discusses the effect of the meat turning brown in connection with 
conventionally overwrapped trays and also discusses that the color stability is limited on the 
shelf-life depending on type of meat (muscle). 

6. The portion "turns brown" of the phrase "turns brown in a natural time period" 
means that the piece of meat has some brown, but does not mean that the piece of meat has to be 
100% brown. Retailers and food packers use the phrase "turns brown" in the context of whether 
most customers would consider the color of the meat pigment undesirable such that the 
customers would not purchase the meat. The phrase "turns brown" is frequently used by retailers 
and food packers and, thus, is not indefinite. 

7. The term "natural time period" of the phrase "turns brown in a natural time 
period" cannot be uniquely defined because the color of the meat pigment varies between the 
type of meat and the conditions for displaying such meat. See page 20, lines 17-26 of the present 
application ("The display times varied based on product type, initial microbial loads and storage 
conditions."). The natural time period for the meat pigment turning brown is not the same 
between ground beef, strip loins (strip steaks), inside portion of inside round steaks, outer portion 
of inside rounds steaks, and tenderloins. For example, the natural time period in which the meat 
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pigment turns brown is about 4 days for strip steaks, while the natural time period in which the 
meat pigment turns brown for tenderloin is about 1 day. 

8. I am not aware of any standard test for determining the color of the meat pigment. 
The most common type of testing for determining the color of meat pigment is a visual 
inspection to determine whether the color of the meat pigment is acceptable for sale. As 
discussed in the patent application, the color of the meat pigment can be visually determined. 
Page 20, line 27 - page 21, line 6 of the present application. In the examples of the present 
application, the color of the meat pigment was visually determined using a five-point scale where 
1 = very bright red, 2 = bright red, 3 = slightly dark red or tan, 4 = moderately dark red or tan, 
and 5 = extremely dark red or brown. Page 20, lines 28-30 of the present application. If the 
score was 3.5 or less, than it was visually determined that the meat pigment was an acceptable 
color. Page 20, lines 30-31 of the present application. 

9. Alternatively, there are other tests that are used to determine the redness of the 
meat pigment. One example of a test for redness was disclosed in the present application at page 
21, lines 7-16. In this test, examples were instrumentally analyzed for redness (a*) using a 
colorimeter or photometer. See page 21, lines 8-11 of the present application. Normally, a* 
values (higher values indicate more redness) are highly correlated to visual appraisal. Page 21, 
lines 12-13 of the present application. This type of test is not more accurate than a visual 
inspection by those skilled in the art because the color of the meat pigment does not degrade in a 
uniform fashion. Thus, some portions of the meat pigment may be brown and other portions of 
the meat pigment may be red, which may make the a* test less accurate than visual inspection. 

10. In summary, the phrase "turns brown in a natural time period" as used in the 
context of independent claims 38, 76, 119 and 138 is understood by those skilled in the art and is 
not an indefinite phrase in this context. 

11. In the Office Action dated February 24, 2006, it is stated that Woodruff 
"provide[s] evidence that CO is removably associated with a meat surface." Page 9. The Office 
Action continues by stating that "Woodruff recommends CO treatment at 0.5% volume and 
teaches storage of the meat at 29-40°F (column 2, lines 50-60) and for different time periods 
(Examples 1-VII) for meat treatment and storage and his results teach the reversibility of 
carboxyhemoglobin/carboxymyogolobin." Page 10. The Office Action then concludes that 
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Woodruff does not teach "the presence of stable bright color of meat that lasted beyond the time 
of spoilage (i.e., permanent binding of CO with meat pigment.)" See page 1 1 . 

12. Woodruff does not teach or suggest that the color of the meat pigment tums 
brown in a natural time period. For example, Woodruff in Example 1 discloses a 0.5 lb. 
beefsteak that was exposed to 0.5% CO, which was nearly all absorbed two days later. See col. 
4, lines 34-48. After being exposed in a modified atmosphere that included 16% oxygen, "the 
beefsteak retained its good red color, and the carboxymyoglobin color had penetrated no more 
deeply than it had at the end of the two days." See Col. 4, lines 49-54. This passage implies that 
the carboxymyoglobin color was still retained within the beefsteak after 6 days despite being 
exposed to an atmosphere with a generally similar amount of oxygen as in air (compare about 
21% oxygen to 16% oxygen). It would be expected to one skilled in the art that the beefsteak 
would turn brown in about 2-3 days, depending on the cut of meat. Thus, this example clearly 
shows that the beefsteak of Woodruff in Example 1 did not turn brown in a natural time period, 
but rather "fixed" the color of the meat pigment. Similarly, in Example 1 of Woodruff, a 0.5 lb. 
beefsteak exposed to 2.5% CO under similar conditions also retained its good color after 6 days. 
See col. 4, line 55- col. 5, line 6. 

13. None of the other examples of Woodruff supports a modified atmosphere package 
wherein the CO associated with the raw meat is adapted to be removed such that the color of the 
meat pigment is not fixed and tums brown in a natural time period. Rather, the other examples 
of Woodruff generally disclose the condition of the meat pigment while being stored in a 
modified atmosphere containing CO. 

14. In summary. Woodruff does not disclose, teach or suggest that the use of CO on 
meat pigment tums brown in a natural time period, but rather Woodruff teaches and suggests 
"fixing" the color of the meat pigment in Example 1 . 
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I, in the OfF.ce Action dated I-ebrua-y 24, 2006, it is stated that Koch "do[esl ttot 
teach the right size of the meat, Koch et al.. teach the use of their package for primal as well as 
the final cuts (columrt 3, lines 4-17) " Page 1 1 Koch discloses that "[o]f course, if desired, the 
final cuts rather than just the primal cuts may be individually wrapped in the cover such as shown 
in riGS. I and 2, this cover preferably being replaced with a conventional cover by the retailer." 
Col. 3, lines 13-16. This paiisagc, however, does not disclose, teach or suggest that the color of 
the meat pigment is not fixed and will turn brown in a natural time period. Furthermore, this 
passage has nothing to do with the statement in the Office Action directed to Koch on the meat 
color ("Koch et al. teach a meat surface that has been exposed to CO for 7 days during storage 
under a modified atmosphere will remain red in color for 3 days aftei" being removed from the 
modified atmosphere package[] and packaged in conventional wrapper at the retail outlet"). ..Sec 
page 6 of the Oftlce Action. Rather, Koch discloses "[w]hen the primal cuts arrive at the retail 
outlet, the covers are removed and the meat is cut into individual steaks, roasts, etc, which may be 
separately wrapped in conventional wrapping materials. It has been found that meat will release a 
saleable red color for as long as 10 days when covered with the cover herein described for the 
first seven days and with a conventional cover for the remaining days."). Col. 3, lines 5-13 of 
Koch (underlining added). 

,16. 1 hereby declare that all statements made of my own knowledge are true and that 
all statements made on information and belief are believed to be true; and, further, that these 
statements were made with the knowledge that willful false statements and the like so made are 
punishable by fine or imprisonment or both under Section 1001 of Title 18 of the United States 
Code, and that such willful false statements may jeopardize the validity of the application or any 
patent is-suing thereon. 



Date. 5/24 /2006 

GarylR. DelDuca 
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